
Disability Bill 2004  …………  Disability Act 2005 ?

There is only one theme in this newsletter.  That is the sad news that the fundamentally flawed Disability Bill 2004 has now been passed and will soon be an act, despite the objections of the vast majority of the disability community ……..

The NPSA and the DLCG

As you have probably heard, on May 11 the NPSA, namhi and the Forum of People with Disabilities withdrew from the DLCG.  This occurred because, at a previous meeting (May 6) it was agreed by all the members that, if there was no movement from the Government with respect to the Disability Bill, the DLCG would withdraw from the process.  The press release issued by the DLCG at that time stated:
 


”The DLCG, speaking on behalf of thousands of people in this country with disabilities, their families, friends, carers and many service providers, utterly deplore the Government's intransigence and obduracy.

This is now a totally flawed and fundamentally inadequate piece of legislation. It fails to meet the needs of the disability sector and we are appalled that the Government is determined to ram it through the Oireachtas in the face of opposition from the very people it was originally designed to benefit …….


If this legislation goes through without major changes on these points, the DLCG and its member organisations will be left with no option but to reassess our future relations and cooperation with Government Departments and agencies. We may also consider a nation-wide campaign to alert the general public to the failure of the Government to meet our legislative needs.”
When it became clear that the Government was not going to give on the key demands of the DLCG only three groups left the process.  The remaining members did not “reassess” their “future relations and cooperation with Government Departments and agencies” nor did they mount  “a nation-wide campaign to alert the general public to the failure of the Government to meet our legislative needs”.
The following is an extract from the press release issued by the three groups:

“Three leading national representative organisations of people with disabilities have withdrawn their co-operation with government on the Disability Bill 2004.  We have no choice but to pursue the fight for a Bill which respects the rights of people with disabilities, as promised in the programme for government, independently of the Disability Legislation Consultation Group (DLCG).  The Forum for People With Disabilities, the National Parents and Siblings Alliance and the National Association for People with an Intellectual Disability (NAMHI) have ended co-operation with the Bill.” 

The position is that the Bill was passed by the Dail on June 28th and now only remains to be signed by the President.  The Labour Party has indicated that they feel it’s unconstitutional – those on our e-mail list will have received information on how to write to the President.  We must now await her response.

In the meantime, the remaining members of the DLCG are still in a process of sorts.  They have met with the Taoiseach who assured them that he would consider all the points made but, at the time of writing, has done nothing more than that.  They are also expected to meet other ministers but as the Bill has been passed it is not clear what effect this will have.


Where Do We Go From Here?

It is now clear that the Coalition of Fianna Fail and the PDs will not give us reasonable legislation.  Therefore, it is now necessary to look towards the opposition parties to see what they are prepared to give.   They have all been strong in the Dail about the rights of people with disabilities.  However, it is easy to make such statements when in opposition.  If they were in government it might be a different matter.  In the next two years a general election will be held and some of these parties might be in government as a result.  It is time now to ask them what they are prepared to do.  

This was done at a meeting in Limerick on June 27th.  All parties except Fine Gael stated that they would bring forward rights-based legislation.  David Stanton from Fine Gael was considerably more cautious.  However, it is the detail that is important.  Therefore, we will be asking the parties what they mean by rights-based legislation.  We will also be asking them to make it clear long before the election what the main sections in their bill will contain.  For example, will there be a right to an assessment, will there be progressive realization of rights, in what time span will this come about, will there be access to the courts if services are not provided as promised, what restrictions will there be on such access?  These are only some of the issues which must be addressed by the parties.  Clearly, if the parties were determined to change the Disability Act to something more appropriate then many people in the disability community would consider voting for them.  However, most people would not be persuaded by vague promises.  

The Campaign for a Rights-Based Disability Bill

At this sad time for people with disabilities and their families we bring you statements made by various people and groups during the course of the campaign:

We will complete consultations on the Disabilities Bill and will bring the amended Bill through the Oireachtas and include provisions for rights of assessment, appeals, provision and enforcement.

(Programme for Government, June 2002)

“Section 5 of the Disability Bill would appear to impose a serious restriction on the allocation of resources to the services envisaged by the Bill. At best, it would appear to limit services envisaged by the Bill to a residual situation where funding is made available only after all other responsibilities are met. At worst, it would appear there is no obligation to allocate resources to these services. Our recommendation is that section 5 should ring-fence the resources necessary for the implementation of the Disability Bill and the Comhairle (Amendment) Bill.”  (Niall Crowley, Equality Authority)


Reflecting this new understanding, the Government is committed to removing as many obstacles as possible and to providing high-quality services and supports to people with disabilities.  (An Taoiseach, Launch of Bill Sept 19, 2004)

There is no commitment to the provision of a minimum floor, below which the provision will not sink, and to a progressive realisation of the rights in question. We think the Bill is deficient in that regard because it lacks that character and the quality the covenant requires. (Professor William Binchy, Irish Human Rights Commission)

It will allow for greater flexibility in the spending of resources.  It will facilitate and encourage more effective outcomes.   Above all, it will inject a new sense of confidence and urgency into national policy, in its entirety, regarding the provision of care and support for those with a disability.  The new framework is an enlightened and compassionate move.  It gives a robust financial underpinning to the provisions in the Disability Bill.  (An Taoiseach, Budget Speech December 2004)

While I am not particularly dim, I have yet to find anyone who can explain to me in terms I can understand how we can define people according to ability or disability. How does the State get away with putting people in a category in which they are not entitled to the same rights as the rest of us? While it used to be the case in respect of women, we got over that a long time ago. How can the State place people in different rights categories? (Kathleen Lynch T.D.  Cork North Central, during the debate on the Bill)

We are also, through the Disability Bill, putting in a legislative framework to underpin the provision of services for people with disabilities.  I believe that the Bill is a good one.  It compares well with what is available anywhere in the world.  The Government is continuing to listen and respond to the DLCG on the issues being raised by them.  (An Taoiseach, June 3, 2005, Letter to North East Autism Support Group)

None of us needs lawyers, civil servants or political spin to tell us if the Bill reflects our value system. I ask each member of the committee and the Oireachtas to reflect on this point. Does the Bill really reflect how he or she would like to see citizens with disabilities treated in this day and age? Do we take seriously the words of the President’s inauguration speech last week and her reference to the value of community as well as economy, or do we just allow those words to wash over us like the entertainment news?  (Olan McGowan, IWA, at the Justice Committee hearing, November 2004)

Mr. Fahey:  “There are divergent views about how these kinds of rights may be framed and vindicated. One view is that ultimate redress in the courts is fundamental to the concept of social rights. Others recognise that social service provision for any one group must be balanced with the valid and competing needs of other service users. The statute-based rights and redress mechanisms in the Bill find their basis in this reality. The Bill provides a right to an independent assessment of need, a right to a service statement——

Ms Lynch:  But not to services.

Mr. Fahey:  the content of which will have regard to resource availability, eligibility and other factors, and a right of redress and enforcement. In this respect, it provides an easily accessible statute-based means of redress as regards assessment and services, which will give real results relatively quickly and informally.”

(November 2004, The Dail)

Mr. Kett:  The assessment officer is the person one looks to to give one's assessment without any consideration of how much it might cost whereas the liaison officer is quite the opposite, being the person who is cost-conscious when he or she is setting out one's service statement.  A needs officer could not perform these two fundamental functions as they are completely different and at opposite ends of spectrum.  For this reason, these two positions could not be intertwined.  
Mr. Fahey:  The two roles are fundamentally different and it is in the best interests of people with disabilities that they remain separate.  This is not to say that the same person could not fulfil both roles at the same time, that of the assessment officer as a statutorily independent officer and that of the liaison officer.
(Senator Tony Kett, Fianna Fail, and Minister Frank Fahey, during the Seanad debate on the Bill)
The Bill is not rights based. It does not focus on the equal right to participate within society of people with disabilities. Instead it focuses on limiting State liability in the context of health and educational services. Everything within the Bill is contingent on funding being available. We recognise there are fiscal restraints but the Bill is overly cautious in this context.

Yesterday we were informed by the Government that there will be money available and funding will become available in the next budget. I suppose our concern is that such funding is not based on this legislation and it will not be available on a sustained basis. We are concerned, not so much with the next two years but with how the Bill will play out over the next 15 years. In this context the Bill is not sufficient.  (Ms Shivaun Quinlivan, AHEAD and legal Department in NUI Galway at the Justice Committee, November 2004) 
Without beating around the bush, this bill doesn’t give a right to an assessment. (Seamus Greene, at the Justice Committee hearing, November 2004)

Mr. Greene made a clear-cut statement that the draft legislation did not make provision for a right to assessment. How has he arrived at this conclusion? Representatives should be asked to clarify any erroneous statements they make before the committee. Section 5 is clear-cut in its statement that “an assessment under this section shall be carried out without regard to cost or the capacity to provide any service identified in the statement as being appropriate to meet the needs of the applicant concerned”. Mr. Greene’s comments represent a complete misinterpretation of the wording of that section. (Peter Power T.D, Fianna Fail, Limerick East at the Justice Committee hearing, November 2004.  Mr. Power has not as yet clarified to the NPSA his “erroneous statement”)

In relation to the assessment of need, the Bill recognises the fact that all services are ultimately resource dependent  (An Taoiseach, when he met with the DLCG on May 25th 2005)
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